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“A trustworthy person is someone who can tell things and they will keep it a secret.
And there aren’t too many people like that around. You don’t tell a loudmouth...”

< -Wh< / ="

“It’s more about who you can trust than who you can tell. Because if you don’t have
trust there, then you're not going to go to them because you're going to get a bad
deal. But if you trust them, it’s different. For me, if it was a really serious thing and 1
wanted help, I would go to an older person who I trust. It may not be family, it could
just be a friend...”

9 -%>- 6 O

“I always feel really insecure telling my friends because I think that they re going to
tell someone. When you're a teenager, gossip just flies around like that! So I just tell
my Mum, she’s like my best friend.”

89 -9~ xt
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Synopsis

This paper examines the legal relationship between counsellors and their clients who
are children. It commences with an overview of the current practices of counsellors
in retaining confidences and the expectations of children and the public as to when
confidences should be maintained. This overview reveals that there may be a
divergence between the practices of counsellors and the expectations of children. The

legal and ethical obligations of confidentiality for counsellors are also discussed.

The paper then explores three issues in the legal relationship between counsellors,
children and their parents. The first issue considers whether children have the legal
capacity to enter a client relationship with the counsellor independently of their
parents. The paper concludes that the law recognises the capacity of ‘mature’

children to consent to counselling and to undergo counselling of their own volition.

The second issue considers whether children are owed a duty of confidentiality
analogous to adults, so that counsellors would be in breach of their duty if they
informed parents that their child is being counselled or of the contents of the
counselling session. The paper concludes that the law may recognise that children
who are capable of consenting to a confidential relationship are owed a duty of

confidentiality by counsellors.

The third issue considered is whether parents have the authority to force an unwilling
child to undertake counselling. Despite English cases that have held to the contrary,
the paper suggests that Australian law would accept that parents are unable to force
an unwilling child to counselling. Possibilities for reform are suggested to improve
certainty in the law and to educate counsellors, children and their parents, of the

obligations of confidentiality owed by counsellors to their child clients.
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Part One: ‘Counselling’ and keeping confidences with children
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TABLE 1

Situations Would Breach (%) Would not breach (%) Undecided (%)

11yrs | 14yrs | 17yrs [ 11yrs | 14yrs | 17yrs [ 11yrs | 14yrs | 17 yrs

Smoking % B , A AA + A > ,
cigarettes

Sneaking out ,? % B A >> AB %B % B
to meet
boy/girlfriend

Having ? , B - ?B AB % B
sexual
intercourse

Smoking ? , % ,+ ? B %> % +
marijuana

Using crack B >, A %> , A % % %?
cocaine

Seeking an p) 7B A % ? ?, O+ %A %A
abortion next
day

Has %? % % B? BA A %9% % A
shoplifted

Depression > > ? % , B %B %A Y%+
and life is
too tough for
living

Table 1. The responses of psychologists when asked whether or not they would breach the confidence
of a child of different ages in certain circumstances.
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TABLE 2
Situations Should breach (%) | Should not breach (%) Undecided (%)
Males Females Males Females Males Females
Contraception . %, ? B+ %> A
Pregnancy % %? , B %B %%
Physical or
sexual abuse >% B + %> , .B

Table 2. The responses of male and female students aged 14-18 years when asked whether the school
counsellor should tell parents about contraceptive use, pregnancy and physical or sexual abuse.
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TABLE 3

Situations Parent (%) | Teacher (%) | Police (%) No-one
Shoplifting ? B %% 2%
Arson % >
Heroin or cocaine ? % %> ,+
Serious harm to A B %A
another
Suicide B? % %, O+

Table 3. The responses of male and female students aged 14-18 years when asked whether information
about certain situations should be disclosed to a third party.
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Part Two: Consenting to Counselling
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Part Three: Obligations of confidentiality
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Children and Young
Persons (Care and
Protection) Act 1998

Persons employed to deliver health
care, welfare, education, children's
services, residential services, or law
enforcement, wholly or partly to children.
Persons in management with direct
responsibility for, or direct supervision
of, above services to children.

Department of
Community Services

NT

Community Welfare
Act 1983

All members of the public are mandated
to report

Department of Family
Youth and Children's
Services

QLD

Child Protection Act
1999

Employees of DFYCC. Staff in
residential care services for children.

Department of
Families Youth and
Community Care

SA

Children's Protection
Act 1993

Psychologists; employee of the Public
Service who supervisors young or adult
offenders in the community; social
worker; teachers; family day care
providers; employees and volunteers of
Government departments, local
government and non-government
agencies, that provide health, welfare,
education, child care or residential
services wholly or partly for children;
both workers and management of these
services.

Department of Human
Services

TAS

The Children Young
Persons and Their
Families Act 1997

Registered psychologists; managers of
child care centres; an employee of a
government agency that provides
health, welfare, education, child care or
residential services wholly or partly for
children; and an organisation that
receives any funding from the Crown

Department of Health
and Human Services

VIC

Children and Young
Persons Act 1989

Registered psychologists; a person
permitted to teach; the proprietor or, or a
person with a post-secondary
qualifications in the care or education of
children who is employed by a children's
service; a person with tertiary
qualifications in youth, social or welfare
work who works in the health, education
or community or welfare services field;
public service youth and child welfare
workers.

Department of Human
Services

WA

Nil

Department of Health

Table 4. Child protection reporting requirements across Australia
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Appendix 1: Code of Ethics
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Appendix 2: Mandatory reporting laws
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