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Public libraries in NSW are subject to the Library Act 1939 and Library Regulations 2000 and operate with reference to a number of policies and guidelines adopted by the Library Council of New South Wales and the Australian Library and Information Association.  This legislative and policy framework makes it clear that NSW public libraries must provide free access to the Internet for clients seeking information.

1) Section 10 of the Library Act 1939
 states that libraries must provide:

Free access to certain materials on library premises.

Any person (whether or not a member of the library) is entitled free of charge to access to any book of the library and to any information forming part of the information service of the library (other than information excepted from free access by guidelines issued by the [Library] Council) for use on the library premises.

2) The Library Council of NSW Guidelines relating to Section 10
 clarify the

intention of this provision:

The intention of this provision is to ensure that no charge is made for the use of

books or access to the information services of the library by any person on the

library premises.

The Library Act 1939 defines 'book':

"Book" includes periodical, newspaper and any other printed matter and includes

map, music, manuscript, picture, photographic plate and film and any other

matter or thing whereby word, sounds or images are recorded or reproduced'.

3) The Issues Paper Internet access to information: a basic and free service

makes it clear that the Internet is included in the definition of a “book” and should

therefore be available free of charge.

The key to determining whether electronic publications are covered by the definition of a “book” is the phrase “any other matter or thing whereby words, sounds or images are recorded or reproduced”. There is little doubt that the Internet is a medium whereby words, sounds or images are recorded or reproduced. Therefore electronic publications available via the Internet fit into the definition of a ”book” as defined in the Library Act 1939. (p.17)

4) After considering the Issues Paper, the Local Government and Shires

Associations Executive endorsed the principle that public access to electronic

publications available through the Internet in public libraries is a core service

rather than a value-added service and should be a free service.

5) Policies adopted by the Library Council of NSW and the Australian Library and

Information Association (“ALIA”) also support the provision of free access to electronic publications in public libraries:

• the Library Council of NSW guideline Freedom of Collection and Access for Local Government Libraries
 states that a local government library must accept responsibility for providing free access to materials and information.

• the ALIA Statement on free access to information
 states that libraries should ensure that the information needs of citizens are met independently of an ability to pay.

• the ALIA Interim statement on public library services
 states that local, state/territory and Commonwealth governments have an obligation to provide a basic level of core library services to all members of the library's clientele without direct charge to the user. The Statement defines access to networked electronic resources as a core service.

• the ALIA Guidelines for public library funding
 states that public libraries have an obligation to provide free of charge access to the collection and assistance with its use.
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Restricting and limiting access 

Section 10A of the Library Act states:
“Section 10 [Library Act] does not prevent a local authority [Council] from determining: 

…the limitations, restrictions and conditions which may apply to the availability of any particular book or class of books for use on or away from the library premises.”

Furthermore, regulation 6 of the Library Regulations 2000 states:

“Library rules 

(1) A local authority [Council] may make rules to regulate the use of its local libraries. 

(2) The rules for a local library may make provision with respect to the following matters: 

(a) the borrowing and returning of books, 

(b) the charges to be imposed for books that are returned late and for books that are lost, damaged or destroyed, 

(c) any other matters relating to the use of the library. 

(3) It is a condition of a person’s registration as a borrower at a local library that the person must comply with the library rules in force for the library.”

Therefore, Councils and subsequently public libraries may restrict people under 18 from borrowing a book or accessing the Internet without parental consent.

ALIA survey

Local government library services in all states and territories, all state and territory libraries and the National Library of Australia took part in a survey conducted by ALIA in 2002.

The survey asked participating library services about Internet use policies, community education and training, complaints from users about Internet content, use of Internet filtering software and children’s use of the Internet in libraries.

Key Findings
· Internet services in public libraries are popular, heavily-used and in high demand.  To meet demand, almost all of the library services participating in the survey operated booking systems and imposed time restrictions on Internet use.

· Almost all of the participating library services had well-publicised Internet-use policies that included user behaviour policies.

· Ninety-seven per cent of participating library services provided some form of community education about the Internet.  Over eighty per cent offered Internet training courses; many offered free training.

· Thirty per cent of participating library services were aware of NetAlert, the Commonwealth government’s Internet education initiative, and only seven (eight per cent) reported actively using it.

· The level of complaints from users about Internet content was very low.  Most negative comments from users related to the quality and capacity of Internet-access services, such as slow connection speeds and service restrictions or concern about the behaviour of other users, rather than offensive content.

· Eighteen per cent of participating library services were using filtering software.

· Most participating library services (seventy-two per cent) required parental consent for children to use the Internet and twenty-nine per cent required a parent to be present when children were using the Internet.  The age up to which a parent was required either to give consent for or to be present with a child using the Internet varied widely among the participating library services.

· Almost half of the participating library services provided websites for children and young adults that linked to material specially recommended for them, and one-third offered Internet programs specifically for children and/or parents.

It should be noted that the policy to require people under 18 to obtain parental consent before being able to access the Internet at a public library also extends to borrowing books in some public libraries.

Effect of the requirement for parental consent

The right to access information is a basic human right in a democratic society.  

However, the requirement for parental consent for a person under 18 years to borrow books or access the Internet at a public library may create a barrier to this right for certain people.  It should be acknowledged that young people under the age of 18 do live independently from their parents or guardians, support themselves and are responsible for themselves.  It would be highly unjust if people fitting this description or anyone under 18 who is unable to obtain parental consent for any reason, were prevented from borrowing books from a public library or accessing the Internet at a public library. 

The Gallik Case
In Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 All ER 402 (The Gillick Case), the House of Lords established the principle that children with the intellectual capacity and emotional maturity to understand the nature and consequences of a particular medical treatment, should be legally able to consent to that treatment on their own behalf.  It dismissed the claim of the mother, Mrs Gillick, that a medical practitioner should not give contraceptive advice or treatment to a teenage child without parental consent.

This principle should also be applied in the case of access to information from a public library.  Young people of any age who demonstrate that they have the requisite intellectual capacity and emotional maturity should be free to borrow books and use the Internet at a public library without the requirement of parental consent.  To disregard this and continue denying access to information to people under 18 without parental consent may constitute age discrimination contrary to anti-discrimination legislation.

Recommendation

Guidelines for use should be provided to all users regardless of age.  Users from age groups 3-8 years, 9-12 years and 13-17 years, should be provided with the guidelines in a format that is likely to be readily understood by that age group.  Restrictions on use for users should be subject to review and appeal.

Consistency in guidelines for use between borrowing books and accessing the Internet is desirable.

Restrictions should take account of the evolving capacity of a child, i.e.:

· under 12 years - with supervision;

· 12-15 years - with parental consent;

· 16-17 years - with confirmed acknowledgement of and understanding of the responsibilities of unregulated access (and the potential loss of the rights of access on inappropriate use); and

· 18 years and over  - same monitoring of access.
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